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1 April 19, 2012

2

3 THE COURT: So, good afternocon everyone, wa'lre qoO-
4 ‘ing to take up wmatters inveolving, I guess, access this af-

5 texrncon. . I thought I already ach---I already entered this

6 Jorder once, Is this the third one I would have entered?

7 THE CLERK: No, sixr. You entered the---

2 MR. CHAPMAN: Judge, I put that on your desk a mo-
9- ment ago. That is the scheduling, it's a draft scheduling--
10 -

11 THE COURT: From the last time we were here.
1z ' MR. CHAPMAN: From Monday at docket call.

- ’ 13 THE COURT: @Got it, okay. And everyone's endorsed

14 |Jiee? | |

is ' MR. LAWRENCE: We have, Your Honor. We noted our

16 Yobjection as set forth bhefore the Court, thank you.
17 THE COURT: Abscolutely. Absolutely, yvou did. All
18 right, thank you for deieg that. B2All right. »Now, Mm.

19 {vates, do you want to lead off?

20 . MR. YATES: Yes, sir. When we were laest here the
21 Coure chall"enged. us to come up with a meang of---

22 THE COURT: I thought it was more of a request,
23 MR, YATES: Well, challenge, it was & request with
24 |a purpose, given tha---given the set up of this courthouse

25 |and where we are procedurally in the course of the txial,
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Chapman ralsed some points during the argument about, well,
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the numbexr of exbibits, and the challenges that are facing
how we would go about if you were to allow access to the ex-
hibité, what to do about that. 2nd we initially talk.ed
about, perhaps coming up with a way td get it up go that
there was a view only system whexe people could go to the

clerk's office and take a lock 2t some of the eviﬁeﬁce. Mr,

yvou kuaow, tl'.'lere's ‘some evidence that has the potential to be
perishable, such as DNA, there's some evidemce that's sensi-
tive, which, of couxse, ig the, pictures of Ms. Love and some
other thingsg. So, after I left the c¢ourthouse I spent some
time talking to the clerk, Ms. Dugger, and also to Mr. Chap-
man about how we might go about it, and the one thing, that
in talking to Ms. Dugger, the clerk, about how to do thils
that really became apparsnt is she's got her hands full.

She is~--she's been in the clerk's office since the begin-
ning of the year. Things were done a certain way, she has a
new way of doing them that is going to be more efficient,
but she's implementing all those programs, making some
changes, making improvementz, and making the clerk's office
more efficient. And to impose upon her the policing of the
exhibits or the policing of making sure that people didn't
make copies of everything or distort the evidence, oxr to Mr.
Chapman's point,' destroy scme of the perishable evidence or

even mese with the chain of custedy, is going to, in my

LANE'S COURT REPORTERS, ING,
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1 {mind, and I think in her mind, overwhelm the clerk's office.
2 l8o, the initial thouaght that had been discussed in the hear-
3 {ing last time of coming up with a system that would stand
down thaere by itself somewhere, which we have as option cne
in cur proposal, we don't believe it's feasible. It places
too mach of a burden. I can say from my client's perspec-
Jtive and some of the other media outlets that have contacted

me, the number one thing that they want to see iz the inter-

W O NN U B

rogation tape, that's two and a half hours, and fox Ms.

10 ([Dugger to have to provide a clexrk to have to sit next to

11 {somebody for two and a half hours to wateh this thing, ik

12 [would just overwhelm the clerk's office, that's impossible.
13 {Cause if yeou had somebody show up at 10:00 and they wanf to
14 watch it, it's not over till 12:30, and somebody else shows
15 |up at 12:00 then ghe's got somebody tied up for five hours
16 {for a day. This evidence---so then I begin talking Lo Mr.
17 Chapman, and I said now what are your concerns aboubt this,
18 {and he sald well some of this stuff is just very sensitive,
19 {the photographs, some of it there's chain of custody issues,
20 [aeowe of it's are originals, some of it, it's too problemat-
21 }ie, for instance tle guilt, which has DNA on it, we don't
22 |need that to get messed up. Some of the photographs that
23 even he hadn't séen, becanme they'-::é--—or he had seen, but
24 fto Qet access to, to lock at, are kept in the evidence xoom.

25 |At tbhat peint he said---it sort of clicked in my wind, well

LANE'S COURT REPORTERS, ING.
407 8™ STREET NE
CHARLOTTESVILLE, VIRGINIA 22502
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tr}aybe the best way to handle thisz, to accommodalte every-
body's pexspectives in this, because all of this evidence isg
now in the public. 7This was all introduced as an exhibit.
It was dism.;ssed, J.t was arcued about, the jury heard about
it, the public heard about it, the media hearxd about it, if
they were in hexe or if they were over in the satellite
rocm. S0 all of these emails haﬁe baen read, all of the

sound from the interrogation has been broadcast, zad g0 T

(I R Y S I O T

think we're well beyond the 6™ Bmendment issue on the right

of a fair trial, because the trial is over, and the thought

o
o

was if we publish this evidence what would héppen if there's

juy
H

a motion set aside that's granted, or an appeal, or even af-

=
N

13 ter all the appeal procege isg run a collateral attack, and I
"14 [think the case law says you really can't woxxy about that,
15 [|But even if you were worried -about that, the community knows
16 |he was found guilty, and the little piecés of evidence that
17 {[might be published, that axem't the gensitive evidence, isg
18 |not going to impact that and can be dealt with on voir dire,
19 §so option two that we came up, with based upon some detailed
20 efforts by the Commonwealth attormey, Mr. Chapman, we pro-
21 [vide the Court with two lists, one axe photographs. 2And I
22 fdon't know, I realize today Ms. Quagliana called wme, she

22 [didn't get a color copy, and you need a colox <opy, I have

24 axtyra color copy.

25 THE COURT: Did you get that?

LANE'S COURT REPORTERS. INC.
. W01 8 STREETNE
* GHARLOTTESVILLE, VIRGINIA 22802
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1 MS. QUACGLIANA: He emailed it to me and I have it
2 [now. '

3 MR. YATES: She has it now, I-don't kuow if your

4 |[copy is color. I have another.

5 ITHE COURT: It is, I thought it was very helpfull
6 zvm YATES: It'e extremely helpful.

7 THE COURT: Yeah.

8 MR. YATES: And he put in a lot of time on this,

9 [because we talked abcuﬁ it many times over the two weesks

10 |jwhile we were putting this togethgr. Then the dlexk’s of-
il fice doesn’t have a scammer capable of doing thia, 7The

12 |jclerk's office dogsn't have staff capable of putting all of
i3 fthis together. The clerk’s office, and I know Ms. Dugger -
14 ‘has gomebody that's prepared to testlfy about how much it
15 jJwould cost to have apother computer. Option two would be
16 jto---to divide this evidence up, based on how Mr. Chapman
17 fhaeg divided it, with some input we haven't heard from the
18 {fdefense e.m to whether there's things they would move from
19 cne zide of Eha ledger o the other, and then go ahead, scan
20 (it in, put it on a disk such that there are two disks, One
21 iz all of the non-gensitive documentary evidence, photo-

22 lgraphic evidence, videcotape evidemnce, and put those on C(D's.
23 | And we'!ll take care of that. In other words, staff from ed-
24 jther my clients or my law firm will come in, the IT people

25 {with the equipment to do it, and put it all in. We will

LANE?'S COURT REPORTERS, INC.
401 8"STREETNE -
CHARLOTTESVILLE, VIRGINIA 22202
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then make copiea of these disks, becauge those are cheap

once you put them on a CD, and give them to Ms. Dugger. If£

w o P

gomebody comes in and says, I would like the non-sengsitive
evidence, she can hand it to them, and they cam go on their
way. The only time involvement or interference with the- op-
eration of the clexk's office is when the people are here
actually doing the scanning in and the creation of the CD's,

Now, T don't---as you know, I don't do criminal law, so I

W ® 9 o W p

don‘t kmow where all of the evidence ie physically, it may
10 (ke some of it has to be dome at the police station, because
11 [it may be in the evidence lockex. Those are things T don't
12 .knaw, but those are things that can be worked out if we é'et
-13 || the option in place. The otﬁer disk wounld be the senmsitive .
14 [evidence, and that is the pictures of Ms. Love's body. The
15 ||DWA evidence that's on things, ne access to that at all.

16 [Maybe put the pictures on a separate disk that she wonld

17 |keep under lock and key. If you really want to see that,
i8 |Jvyou can't have a picture, you can‘t ha:ve a copy of it, but
19 |that ie policeable, it can---somebody can just, you know,
20 jlook at it om a c:omputér wvhile a clerk is watching them,

21 they maybe have to make an appointment or, you kmow, that's
22 jonly a tem minute intexference every so often. Bubt to get
23 |the videotape out, and the other thing such as the photo-
24 |graphs of---I think there's a picture of the dooxr that was

25 |kicked in, but the layout of the apartment, there's no

LANE'S COURT REPORTERS, INC.
401 8" STREETNE
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reason that shouldn't just be made available to the public
and be made available fox publication anyway. We're past
the trial, there's---there's mo case that sayé well, sorty,
6™ Amendment trumps the right of access to publie recoxds,
Jthere just isn't. »nd that seems to be the defense argu-

ment, and I understand why they'‘re waking that arguwent,

N R W s W N R

they've got a client they're trying to protect. '
8 THE COURT: Well isn't thexe a concern, while -

9 Jthere are motiong that will clearly be pending, to have all
10 [ of this odt in the public realm at that stage---werre xight
11 Jin---we'lre m the middle of the process.

12 MR. YATES: I undewxstand.
13 THE COURT: Granted, there are four wallz (sic), 1
14 [agree with you entirely. -

15 MR. YATES: Right.
16 THE COURT: But shouldn'’t there be some verdation

"17 (sic) in terms of this, because let's say timy do file a mo-
18 |l tion for a new trail,

19 MR. YATES: Right.

20 THE COURT: And let's say the Court grants that
21 motion, they haven't filed apything, as far as I know, but
22 [(I'm juste--

23 MR. YATES: They hadn't as of Tuesday moxning, I
24 | know that, .

25

LANE'S COURT REPORTERS, ING.
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10

THE COURY: Well, yo;.t know, T think they will, I
think they're planning to, PBut in any event, the point be-
ing, wouldn't that be something to release that-~-in other
;vords ; vhy does the---my concern iz giving greater access to
the evidence in the case then the jury had., The juxy
couldn't take it home with them and study it, the jury came
in and viewed it, you see---

MR. YATES: That wag---that was-~--

THE COURT: &eems to me that the publie had, would
be in the courtroom with the jury, and this would be a way
of compensating, I agree with you when you brought it up
that it's very difficult to make .and to sgee anything from
the avdience in this c:ou:r.'troc'rm, with everything facing to
the jury. But then what you're requesting, it gounds like,
i for the case itgelf, except for the sentencing part.

MR. YATES: Yes, six.

THE COURT: aAnd I think that's well taken, by the
way, to have completé access, it will be all over the news-
papers and television, that's what will happ;sn to it, as we

4

know, while motiong are pending in the case.

MR. YATES: That's exactly what we're suggesting.

THE COURT: Yeah.

MR. YATEY: And that's been addressed by other ju-
risd:ictions, it was addressed---well, it's been addressed in

Virginia in the case, Shenandoah Valley, I can't remembex

LANE'S COURT REPORTERS, INC.
401 8™ STREET NE
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11

the exact name of it, where those were being released a8 the
trial, 'or as the hearings were going forward before circuit
addressed it in the Moussaoui sentencing, the documents had
to be roleased by ten o'clock the next day during the sen-
tencing, which was the----

THE COURT: We haven't even gotten to sentencing.

MR. YATES: But the documents in the Moussaouil
cage were the dé:cumgnts that were being introduced in the
sentencing phase.

THE COURT: Right.
MR. YATES: And in other jurisdictions it's the

gsame thing, c}u:cing the trial the exhibit, once it's admitted
into evidence it's a public record and it's supposed to be
available for the txial. The mobtions that would be going
forward now---

THE COURT: Walt a second.

(court confers with clerk at this time)

THE COURYT: This is an issue of am IT guy being
here about the cost of---go mhead

MR. YATES: ':Fhe issue of what motions axe going to
be pending now are mot going to be decided by the jury,
they.‘:'re going to be decided by Your Honox.

THE COURT: Yeah, that's Crue.

MR. YATES: aAnd so the effect of releasing and

having it published, because that's exactly what's going to

LANE’S COURT REPORTERS, INC.
401 8" STREETNE

CHARLOTTESVILLE, VIRGINIA 22902
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1 | happen, it's going to get published, is not going to have

2 f{any impact on those motions at all.

3 THE COURT: No.

4 MR YATES: It's not goimg to have---and the sen-
5 jtence-~--

& THE COURT: Well, it will have an impact of ever

7 |getting a jury if the case ig---

8 MR YATES: Which hag also been---well, it will and
2 Jit won't, becauge that is evidence that they likely would

10 lszee. And again, we argued this last time, and I don't have
11 jthe case names at wy finger tips, but the law wag you don't
12 )worxy about that, that's what voir dixe iz for, because that
13 Jargument would prohibit the allowing---allowing any evidence
14 Jout at any point, because even if the appeals process is run
15 (pthere's always the possibility of collatexal attack, we just
l& |[=aw that up in Culpeper. So, how would you---and so you

17 |ldeal witk thzt in texms of voir dire, amnd 1f---and yes,

18 [Charlottesville is nmot a commuaity of hundreds and hundreds
19 and hupdreds or millions of potential jurors, but every po-
20 tenti;al Juror that you would put in the box for the next

21 |case, if it bad to be retried, is likely going to know that
22 |(he's been convicted omce. If---if the public information

23 {state---if---and the standard is not, do you know anything
24 about the case, the staﬁdard for qu.alificat'ion off a juarox im

25 |bhave you made up your mind, do you have a bias, can you put

LANES COURT REFORTERS, ING,
401 B®STREET NE
CHARLOTTESVILLE, VIRGINIA 22802
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13

aside yvour preconceived notions of this case and judge it
fairly on thé evidence that’s to be presented on both szides
in this courtroom. They could have szeen pictures of her
apartment, which many of i:het:n likely had, it was irn tke
news. They could have heard what---and the police officers
ta.iking’ ghout it, theypould have discussed it with thelr
friends, they might have even known some of the witnesses.

the case, have do you---you would have to seal every recoerd,
forever, because of the probability that a case could get
set aside. So, in the jurisdictions that have dealt with
that, they:ve said nmo, that's not the standard, that “s not
one of the igsues you should accommodate when you're making
a decision on how or whether to release the public documentes
for availability to the .public or the pressg, that's not
something that you should be concerned about. and, again,
thia ip the evidence that is going to be introduced agaiwn,
it's already been distussed once, it's alrea:dy been heard by
the jury once, go releasing it to the public is nc;t going to
cause any more of an issue than is already out thexe, it's
cextainly less than the amoumt of media attemtion that the
verdict got, and the gentence got. We've'had jurors on TV
talking akout the evidence, and the sentence, and the pro-
cess. A dlagram of the apartment is not going to affect the

procegs axy more than it already has been, in the event that

LANE'S COURT REPORTERS, INC.
401 8 STREETNE

CHARLOTTESVILLE, VIRGINIA 22902
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1 |[thexe's a new trial or--~amd it's cextainly not going to af-
2 | £fect Your Honor in post-trial motions, ox -the Supreme Court

3 Jon an appeal. So for that reason---

‘THE COURT: T agree with---I agree with that, ¢

4

5 Jagree with what you've said then. Let me ask you this, doeg
& §the Commonwealth---and I'll hear from Mr. Chapman, does the

7 | Commonwealth, you're saying the Commonwealth participated in
3 the---the‘ redlining of-~-

3 MR. YATES: The Commonwealth actually=--

10 THE COURT: ---identifying the sensitive---

11 MR. YATES: Mr. Chapman is actually the one who

12 jdid it all, I didn't do it. He---he sent thoge to me, and
i3 [he said I tell you what, Bok, I will do this as long as you'
14 [£ile it undex seal, because I don't want it to become a pub-

15 | lic xecord, and T said that's fine.

16 ' THE COURT: Okay, all right. I got it out of the
17 fjenvelope, I've got the sealed envelope.

18 MR. YATES: We‘il--—we'll~——we'll let you put it
18 lback in the envelope,

20 THE COURT: I'll put it back in the sealed snve-
21 lope.

22 MR.. YATES: 2And so you've got---you koow, I think

23 Jjwhat wa've got is a halanmcing here that really is fair. I'm

2% | euppoged to be more of am advocate, but this seems to work.

25 It meets the needs of the clerk's office.

LANE'S COURT REPORTERS, INC.
401 8™STREET NE
CHARLOTTESVILLE, VIRGINIA 22002




JUN-22-2012 . 14:01 CHVLLE CIR CT CLK CFFICE 4349703380 P.027-,044

15

1. THE COURT: Let me be sure I understand, is it---

2 |you're saying that the expense of the creation of the disk

3 |and the scamning process will be borne by your clients, is

4 [that right? '

5 MR, YATES: Well, what I would say is 1f Your Hom-
5§ [or doesn't want it to be bhorne by the clerk's office you

7 could oxder that it be borme by my clients.

& THE COURT: Will you take it up on a.ppeai ‘or some-
9 |(thing? . _

10 MR. YATES: ¥No, I'm saying, Your Homor, that that

11 |would be a solution that would solve the dilemma that he

12 jclerk has right now, and yes, we would do that.

13 THE COURT: All right. Now, Mr. Chapman, do you
14 {want to go next, then I'm going to hear £rom the defense,
15 Jand we can go around more than once if we need to.

"is | MR. CHAPMAN: One of the reasoms I was a little
17 1hesitant to participate im the process of -trying to clasgsify
18 |the photographs and the exhibits was to avoid the impression
19. of anyone that X was agreeir_Lg that amy particular thing
20 should be done, I was just going ﬁhrough the analytical ex-
21 Jexcige of classifying these tbings for puxposes of trying to
22 | think about them meaningfully. And what I would say at the
23 ‘end of that process ig if the Court found at an appropriate
24 Jtime that the law required and the Court's discret:i:on ena-

25 |bled membexrs of the media, 1f ordimary person off the street

LANE'S COURT REPORTERS, INC.
401 8™ STREET NE
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or anyone else to come to the ¢lexk's office and see the ev-
idence, that the proposal in option two, which would be a
read only monitored ab..‘i-.lity to see the bulk of the evidence
in the case through photographs is a responsible approach to
that level of access.

THE COURT: Well, xemewbexr his option two and my
copy says release copies of the non-semsitive to the media

for public use.
MR. CHAPMAN: Then I'm---then in speaking I'm re-

I T ¥ TS T T R Y

10 |[Zfexring to the wrong option. The option that---let me look

il future.
12 THE . COURT: On page two at the bottom, that'z what

13 | I*ve been looking at.

14 MR. CHAPMAN: The responsible opticn---

is MR. YATHS: FHe said option two, so it can't take
16 |[in back.

17 MR. CHAPMAN: It's option omne, view only

18 THE COURT: Option one, okay.

19 MR. CHAPMAN: If Your Honor decides that;. that is

20 | the a.p.p:.'O_priate exercise of discretion at an appropriate
21l jtime, and for purposes of thinking about that it seems to me
22 fthat the Court mugt think in terms of the time period be-
23 [tween trial and the entry of a final order in this case.

24 The Court must think about the time period between the entxy

25 jof a final order and the completion of any direct appeal.

LANES COURT REPORTERS, INC.
401 8% STREET NE
CHARLOTTESVILLE, VIRGINIA 22802
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And then the third period of time would be the time periled
after the completiont of a d.iz:ect appeal. And T say tkat
Jjust to divide it into time periods, of course, things can
happen that would, or could c;.use a new trial in the casze.
If the Court, in the exercise of discretion before the com-
pletion of direct appeal, hag enabled access that would re-
sult in publication, then all of these materials in some

foxnm or another are on the internet and are forever there on

U % d M A W N R

the intexmet, and it can be retrieved by anyone at anytime,

through any convenient means. And that is something that

OB
[ =

migt be taken into consideration by the Court, and we sug-

gest the appropriate period of time to think in terms of as

K
]

13 {being most important would be the completior of direct ap- -
14 [peal. That is for the Court to exercise very cautious con-
15 Jaideration, it is wmost. important to focus on the time periocd
16 (up to the completion of any dirvect appeal and to be im;

17 Jpressed by the importance of restricting aceess, this has
18 jbeen a public trial. The evidence was introduced, the rec-
19 j{oxd has not even been certified yet. The items cf evidence,
20 fwhen you break them down into the clasggifications, a great
21 [wajozrity of tha items of real evidence are items that the
22 |Jclerk ie required to protect, because thoy're DNA beaxing
23 [substances, and the Court sitﬁply can't, the clerk simply

24 lcan't enable anyone to have physical access to them. 8o

25 [ those could mever be accessed for viewing purposes, except

LANE'S COURT REPORTERS, ING.
401 8" STREET NE
CHARLOTTESVELE, VIRGINIA 22002




JUN-22-2012 14:02 CHVLLE CIR CT CLK OFFICE 4349703380 P.030-044

18

1 |photographically in scme way. And then you think in terms
of the other items of real ev:tdence that were subjected to

[ V]

forengic testing. They may not be DNA bearing, but they
could be re-tested, and so throughout the period of depend-

ency of amy direct appeal those are items that could oné day

n B e W

casily be subjected to retesting, if properly kept. And then
within that c¢lass of ‘evidence you have documents that are in

evidence, they can preserved in any number of ways for dig-

v o w

play in any numbex of ways, but a mumber of them come to us
10 [ from protected sources- fﬂm{r’re records of the Department
11 [of Health in the form of the auvtopsy, and that's an agency
12 {that's subject to HTPAA, isn't it? They're xecords of the
12 [Oniversity of Virgi:iia Medical Center that reguired a lsub—
14 [poena before only recedipt, pursuant to a subpoena, they'xe
15 {somebody's medical record that were subject to HIPRA, just
16 [because they get introduced into evidence at a criminal case
17 jdoes that necesgarily mean that, in fact, they are subject
18 [to viewing in the way in which even optiom ome proposes? I
12 jdon't think the cases really litigate that. They really

20 [don't. In the Globe case, which was the FOIA xequest to the
21 Jclerk, the requeet was for DNA retesting. That didn't ad-
22 | dress the issue of acgess, even for viewing puxposes, of DNA
23 f{bearing evidence. In, for example, In re: (unintellig:ible)'
24 | ecase in Virginia Court of Appeals, the lgsue before the

25 fCourt was aceess to the papers relating to the competency
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evaluation, but it came before the Court where the competen-
¢y hearing had been:closed, and 80 what---s0 the remedy of
giving access to the media to those papers came to the Court

and wasa adopted by the Court where wedia didn't have access

wooh W N R

to the proceedings thewmselves. So isan't that case distin-
guishable or potentially distinguishable from where we find
ourseltes now, in texms of had 1t been an open proceeding,

as it ought have been, and anyone, c¢itizen or media, then

oL 3 m

able to hear the proceedings with the remedy of enabling ac-,
10 f[cesg in the way which that Court allowed to competency re-
11 [lated papers introducing evidence be the same? I don't

12 |fthink it would, necessarily. At this time we would say, un-
12 der the case law, the Smith case in particular, that at the
14 Jearliest practicable time the clerk can and should and must
15 [fmake available a recording of the proceedings that can be

16 [listened to by intereated parties until a transcript is

17 javailable, and then a trmécript can be accessible to inter-
18 | ested parties for viewing. and it might need to be supple-
19 [mented, for example, by the availability of the taped state-
20 Jment taken by police for purposes of listening, because it's
21, |probably cost pxohibitive to reduce that to a transcript at
22 |this point. But the authority of the Smith case would sug-
23 jJgest that those things need to be available, But there's
24 {nothing in that case that says those have to be available

25 | for copying, in Efact, Rule 1:3, to this day, suggests to Lhe
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Court that you must approve amy transcript that's going to
be authorized. These t}':Lings. are subject to your discretilon,
and your discretion i:s very mmalearly defined by the case
law, and the issues that are important here, and many of
them are very important to the defense for very appropriate
reasons they will articulate, but from the Commonwealth
standpoint they're very important in a variety of different
ways. Ome, what's the -éta.uding of a HIPAA protecte;i docu-

Lo I - I T N TR S

ment when introduced into evidence when you've litigated

whether it's appropriate to even make that a document avail-

|
>

11 Jable to the Cowrt? Does it lose all protection or should
12 jig? It's somebody’'s bealth record. That's a separate kind
‘13 fof an issue that needs to be regolved, you have very little,
14 [ I don't know of any specific gu-:'.da'nce on that point. Why
15 Jwould a couxrt syatem, in the exercise of discretion, make
16 {available for copying, it's bad enough that it wight be

17 javailable for inspection and description publicly, but why
18 [would a court system make available autopsy photegraphs for
19 [publication foxever when it can be done diffen.:e:_j.tly? If

20 it's a read only basis then the intexested observer can see
21 | for him or herself and write about it or talk about it in
22 the media, or the citizen off the street who has curiosity
23 jcan satisfy him or herself, but if it's wmade accessible for
24 |[copying purposes then forever a victim family suffers the

25 |wound of inadvertently rununing into the photograph wherevex
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they wight be in any manner of publications that they might
observe, and that will last for that family forever ih suc-
ceeding jurisdictions. And why would a court syetem wake
that the rule? Well they might do that in Florida, or theéy
might do that somewhere elge, but X'm not sure that that"s
the way---and it starts with the judge and it starts with
the Genexal Assembly, and I think the Couxt meeds to be very

caut:a.ous wvhether it's a clear authority.

THE COURT: Well, I'm not hearing a reguest for

W 0 90 0 s W N, e

10 fthat. I hope that’s not where we're going with that, I'm
11 Inot hearing today a request that the sensitive items be put
12 lout to the general---

13 MR. CHAPMAN: For 'purposes of responding to _t.he,
14 jJoption one, which is read only, I think that the most that
15 | should be done in response to the re.quest is to follow. the
16 law of Smith and make available a recording of the proceed-
17 fdngs until a trﬁnscript ig available for read only viewing,
18 |jand that's what the law.provides. And the Court can take
12 {the issue up again at the completion of any direct appeal,
20 jor if Your Honor decides that the appropriate time to do so
21 |is at the point at which a final order has been entered in
22 |this cage, we would urge the consideration of direct a.ppéal
23 |as the decisional point for puxposeé of---of appeal. 2aAnd if
24 I'm not being clear Itd be happy to answer specific ques-

25 tions of the Couri, but I think Youxr Hopor should leave the
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record as it is, it's-inmaccessible. The first thing that
ghould occu, aft the eaxliest practical time, would be to
make available a recording of the proceedings, and that can
be either supplanted or supplemented by a trxanscript that
becomes avallable for viewing, and that satisfies, we think,
the law and the ‘intereated observer. That would be oux po-
gition.

THE COURT: All.right, Ms. Quagliana, let me hear

1 O 9 6 WO W N R

from you.
10 MS, QUAGLIANA: Yes, gix. We were xeminded this

11 |{week that timing is evexything, and I think that’s, you

12 {know, probably the primary issue that I'd address with the
13 JCourt is that we're at this moment when the Couxt is being
14 [asked to make a decision about this subject at a point in
15 |time when the Court should exercise its discretion and has
16 {jauthority, legal authority, to exercise its discretion to
17 Inot allow access. It's prematuxe, and I underxstand the

18 ] cCourt wants to make---make a decision and wants to have a
19 Qplan in place, and I appreciate Mr. Chapman's discussion
20 [about the prospect of appeals, and we wouldn't disagree with
21 | that, but right now the cage is really at a posture no dif-
22 | ferent from where we were when we took up this issue before.
23 {And the Court's decision about limiting access was sauc-

24 tioned by the Court of Appeals, nothing has changed, the

25 [ Court has mot---the Court hasn’t found Mx. Huguely guilty,
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the Court haen't entéred a final order, the Court hasSun’t

1
2 [xuled on any post trial motioms. I think it's important,

- 3 |Jyou know, a8 I'm listening to the argument I think that the
4 | distinction between gemsitive and non-semsitive is actu=lly
.5 fsort of a false distinction, it's all sensitive. And Mr.

6 {Yates makes reference to, you know, does the &% Amendwent

7 jtrump the vight of public access, and the issue for the

B {§Court is how to balance these things, it's a balancing ig-

% |{sue. 'The problem---the problem is that we operate in an en-
10 (jvironment in which the media deoesn't function the way it
11l Jused to. It's an explogive enviromment, it's a sensational-
12 [istic envircmment, it's an enviromment in which you bave to
13 Jassume that every viewing and every piece of evidence, if
14 |[somebody's allowed to walk out -of here with a (D that con-
15 |tains any plece of evidence, to txy to distinguish sensitive

16 Jand non-gensitive, it's all sensitive. That information

17 [leaves this courthouse, it goes out into the public domain,
18 it goes ocut on the intermet, amd I just---I don't think that
19 |anybody who's pald any attention to the manner in whichk this
20 jJecase hag been treated out there on the interpet by the pub-
21 Jli¢, by the media, by that sort of huge gray area in be-

22 {tween, bloggers and evervthing else, would suggest anything
23 |[but that if the Court grants access at this moment to this
24 |material, that 1f Mx. Buguely is granted a new trial, if

25 [he's evex retried, his 6™ Amendment rights will be
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1 [abgolutely violated and he will never ever be able to re-

ceive a fair trial anywhere in the Commonwealth. The last

Y )

time we ‘were here we were talking about the difficulty of

W

seating a jury id this commmity, you know, communities are
increapingly interlinked and there’s information everywhere
on the intermet. It's just nmot---it's not time yet, it's

too marly, we're ;:a:nly a few weeks away from the conclusion

of this trial and at this stage in attempting tc balance the

"~ S B < 1 SN ¢ ) S 1

interests of Mr. Huguely and the public and the media the

10 fCourt has to keep a very watchful eye out for this defend-
11 f[ant's interest, which are also the interest of the public

12 [and the interest of his community, and of the Commonwealth
12 {in making sure that Mr. Huguely ies treated fairly. As a

14 [practical matter, what's done ¢an't be undone, that's the

15 [iproblem. If we make a mistske in the bandling of this evi-
16 [dence in allowing access to this material you can't take it
17 (Jback, and that's particularly true in today's environment

18 |jwhere the internet is vibrating all the time. I think as a
18 }legal matter the Court is clearly within ites discretion to
20 deny this requeast now, that may change, and we may Be back
21 {here debating these issues again, but there certainly isn't
22 |]any question that at thig point the common law right of ac-.
23 jJecese is not abso.lute and the Court may exercise its supervi-
24 gory power over material in its custody. 2and the Court

25 |ought to do that at thie stage, certainly until the Couxt

LANE'S CDURT REPORTERS, INC.
401 B"STREETNE
CHARLOTYESVILLE, VIRGINIA 22902




JUN-22~-2012 14:03 CHVLLE CIR CT CLK OFFICE 4349703380 P.037-044

25

hag ruled tn any post trial motions, and probably, at least,

=
2 funtil the Court has imposcd sentence and entered a f£inal or-
3 |der, and we aldo agree that, probably, until Mr. Huguely's

4 fdirect appeal righta have heen exhausted. That can be ad-
5 {(dressed later. Foxr the wmoment it's too early,; we're not

& I there yet. And so in our thinking the distinctions made be-
7 |[tween plax one and plan two are helpful irxd some respects,

8 Jbut thare also sort of just niceties, because they brush

9 |over the bigger question, which is this the appropxiate time
10 jfor the Court, to allow access to any of this material, and
11 [the answer to that questions is no. And certainly it would

12 |be extraordinary, I think, for the Courk to allow anybody to
12 | come in-b.ere and receive a copy of a disk containing amy of
14 |the evidence that was entered in this case,. Thefe's ne rea-
15 Json to do that at this time, and we think the Court
16 | shouldn't, and we ask the Court to deny this metion. If we
" 17 lneed to revisit these igsues following any of j:he demarcat-
18 {ing points that Mr. Chapman has identifiled, including the
19 lpcoint at which Mr. Huguely is sentenced and an order is en-
20 | tered, then we should come back here and do that. But we
21 fshould approach this carefully and "thoughtfully, and you
22 Jcan't just dlstinguish sensitive and not sensitive, there
23 |are too many gradations to deal with, too many issues, we
24 [ talked at the last hearing about HIPAA and other issues that

25 [might arise, and sc at this polnt we would ask the Couwrt Lo
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deny the intervener's request. It's mot---we're not ripe
yet, the imsue isn't right for a decision.
"THE COURT: All right. Well, I'm going to let you .

talk, but Ifm going to turn to the---the person--~-that's £i-

n b W N R

ne, you ¢an have a geat, I wa2 going to put you om the spot,
but: the person that's really confronted with the major bux-
dens bere of this xecord .is sitting to my right. And T know

ou’ve done some investigation into locking at---you've wmet
Y

w o g o

with, I think, Mr. Yates, and maybe counsel, T encourage you
10 to do that, all of.you talk about this, because I want to

1i fmaeke the right decision with a capitol R, and it's very dif-
12 ficult, becéuse we have gort of a guidance, and T think

13 jwe're all conceding that from the appellate courts or from
14 | gtatues, for éhat matter. But I think one of the things I
15 fhaven’'t looked at is that under what terms and conditions

L& |could access be granted without imposing cost and major dis-
17 lruption to the operation of the clerkrs offiCe, and I think
18 fthat's kind of a global guestion, and there may be something
12 ({you want to think about and give us a written response---ox
20 you may have already talked about, I think vyou've talked

21 jwith some of the media people at the city. Is there any-

22 jthing that you can share with us this afternocon that might
23 inform me and counsel as to what type of impact on your of-
24 Jfice allowing the public media to access this massive record

25 | that we have? Besides we have all the other---.I'm just

4
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talking about phy;aically it'gu--I think there are two--~L
haven't counted the exhibits---what is your reaction to what

you've heaxd?
THE CLERK: As to option one, when I received Mr.

Yates motion I loocked into both optioms. Witk options one
we have a read only computer, which would be a stand alone
computer that would be placed somewhexe in the clerk's of-

fice and photographs of the evidence then would be uploaded, |

(CIE. SRR T B S X A S

read only, canmot download, won't be attached to a printer,

won't have access to the intexmet, so simply people would

iy
o

come and view lt, At the very least to do that, frow the

=
]—i

12 [eity IT it's a thousand deollars ($1.000) . That's not count-
iz ing licensing fees,_ that's npt couting freeze {sic) rights,
k- w]:;ich‘means you really can't do anything but view it, so
15 [that there can be no accidently downloading somethin;g, so we
15 | start off at abkout a thousand dollars ($1,000) to get a com-
17 lputer into wy office that can be stripped down for that one
18 |single purpose.. That's the hardware, the pecple ware is the
" 19 [Jproblem in the elerk's office, because we have to }:)e aware
20 [that every cell phone has 'a camera, and 0 Unlesa everyone
21" §leaves their cell phones at the sheriff whem they come in
22 [I'd have to have someone watching that computex from 8:30 to
23 14:30, because that’s probably what the adeess demand is go-
24 f[ing to be in the i)egiming. I'm down one person, I am in

25 [ the procegs of hiring one person, but ag a lot of folks in
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this room kiow, thera's a lot of catch up to do in the
clerk's office, as well as just keeping up with all of the
rest of our dockets that doesn't include Mr. Huguely's case.
Judge has full eivil docket, and full criminal docket, as
well. 8o my biggest concern, really, 1s people power in my
office, I think £inancially we probably could find some com-

promise to get the computer up thexe so that it's read only

TS T R > B S 1 T R

and watch only, but when we come down to actual pecple

watching, that becomes a concern for my office and myself.

w

10 |[With regards to option two, with Mr. Yates c¢lients opting

11 jand offering to take up the expense with providing disks to
12 jfmy office to then disseminate to anyone in the public who

13 [asks for the mom-gemsitive evidence that they have, that's
14 |esimple, it really is. But I think the issue in that is

15 sonething the attormeys and Youx EHonor has to---to decide on
16 |whether you want to widely decimate something on disk that
17 [leaves the courthouse. The non-sensitive materials undex

18 foption---oh, sorry, the sensitive materials under option two
19 wouid basic_ally be treated like oux court file now, where it
20 Jjwould be with me, and 1t would, I c¢an watch, because what

21 |I've seen in the motion was semsitive---the itemg that have
22 fbheen tagged gensitive, it doesn't include the two and a half
23 {hour videotape, it's pictures. That's not going to talk a
24 |}long time forx people to go through the sensitive materials.

25 | I can bave a gtaff person, I can have wmyself watch that if
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1 | that occurs, and make suxe nobody coples, nobody takes a

2 jpicture. But, again, with option twe, I think the decision

3 fis the Court's, because the disks will leave the courthouse,
4 [Jeo youtre going to have part of the evidemce will then be,

5 lwe lose control over it completely, but we keep contrel ovex
6 |{the sensitive matters that have been tagged in the motion.

7 THE COURT: All right, would you be prepared to

g2 |amswer questions from counsel about any of this at this

g [point?

10 MS. DUGGER: Sure,

11 THE COURT: Mr. Yates, now, do you want to come up
12 a.ud you---

13 MR. ¥ATES: I dom't have any quegtions for her,

14 fand I know if they have questions for her, I was just---

15 THE COURYT: T think all of you had a chance to talk
16 lto Ms. Dugger anyway, but I thought it ought to be on the

17 |llrecoxrd. This first, I havenit----I haven't asked her sepa-
18 |Jrately of cost, we've talked varbally about the request and-
19 [[--I want you to know that I'm sympathetic to the cause in
20 " jthe global sense, and the frustratiom that's presented by
21 {the way the evidence is presented in the couxtroomw and the
22 | imability for the audience to see and hear, .

22 MR. YATES: BExactly. '

24 THE CODRT: Aud I know that, and I don't dispute

25 {amy of that, I tell you the thing that's causing me the
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most concern, ig the jdea of having anything about this
case, before it ie resolved, disseminated in the public's
fear where it's on the global---it's on the web, it's on

everything, .and the case is not even resolved at this point,

And, you know, your point about eyes only where the media ie|

given, for the first time, a chance to gee what the jurcrs
see, which means no copy, eyes only, let's heax what--~I
couldn't hear before, that sort of thing, to me makes the
most-~~the meost sense, at this stage of the proceeding, but
the idea of giving out and disseminating disks with anything
on the case az evidentiary thatl!s geing to be.put on the
blogoshpere for the world to see before the case even hits,
wherever it hits next, whethexr it's the Court of Appeals or
wherever thede things ge, I have a lot of problems with,
particularly when the motions haven't even been filed yet.
But the whols faotion of eyes only has more appeal. Now, the

other thing iz how in the world do we police it, how do we

police someone, other than having a deputy standing next to

the machine, someone not having a second phone or whatever
technology they have, and everybody has all these fancy gis-
mos and they can copy and xecoxd anything they want, and we

don't kmow about it, and the mnext thing we know itt's all out

‘there, and we' don't know who's done it, bub the cats out of

the bag. And then the second question is the HIPAA isiue,
and I think---I think the media's ¢redit ie not saying give
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ud the pensitive stuff to copy and to propagate and all of
t':ha.t. T know that's going to be voming is we're entitled to
gee all these things, the autopey, the medical records that
were introduced, and all of it, in the case law somewhere,
or the statue somewhere maybe there's some authority for
that, but this HIPRA statue is a gotcha and used to prac-
tice, maybe still do--- .

MR. YATES: I still do..

THE COURT: ---in tbis area. A2And maybe you can
give us some guidance on that, what is the HIPAA statue, and
what doeg the case law say about that.

MR. YATES: The guidance is that I don't mess with
the HIPAA statue, =o we don't want to see those doguments.
Your concerns are the concerns that mamy courts have had to
face, and many appellate courts---well, let me start by say-
ing yeur concerns are ewactly what every trail court and ev-
identiary court has as ita burden that they worry about, be-
cange that's what you deal with on a day to day basis, It
then goes up to an appellate coﬁrt that says we're S0rry,
but this common la\:v right, once it's a publi¢ document, and
even our own Virginia Supreme Court in the Shenandoah Pub-
lishing House v. Fanning case, in a civil case, quoted in
itg 17-43, and I don't know if it's changed since then, be-
cause th_'i:s was 1988. The records and papers ©f every court

zhall be open to inspection by anmy person the clerk shall,
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when required, fuxnish c:opie.s thereof, expect-im cases which

i

2 [it's otherwise specifically ox sﬁecially provided. Now

3 I there's the discretiom, otherwise specially provided, but

2 f{then vou get to a situation.where you have to articulate a

5 reason, not a hypothetical reason, but an actual reason---

6 |[and they say you even have to do it on an exhibit by exhibit
7 {basig, now th;ant"s ‘not in Virginia, it was Valley Broadcast-
8 [ing, which is in Nevada Appellate Court, said you must de-

9 [cide on exhibit by exhibit basis articulable facts, not um-
10 | supported hypothesis or conjecture, as to why you're not go-
11 {ing to release a particular piece of evidence as a public
12 Jrecord, and they said the threat of a new trial is a hypo-
132 [ thetical. You can always do volr dire. nnd they required
14 [4in the Natiomal Broadcasting case, the Abscam trial in the
15 {District of Columbia in 1981, the exhibits were published
16 §the same day. They said in the Abscam trial, you think
17 §there were a lot of exhibits in this one, imagine the numbex
18 | of i)ages .there were :i.nl the Abgcam tzxial, which was all of
i the fraud and other issuves involved in that case, ‘because
20 [ the evidence became a public record. And so just because
21 [ there are adwinistrative burdens and there ars these hypo-
22 |theticals of maybe there's going to be a new trail, what I'm
23 |saying iz the law says that doesn't matter. The trial has
24 already happened, the c¢at is out of the bhag, .the evidence is

25 fout of the bag, it's out there. BAnd even if---and it will--
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1 -it will go vixal, the diagram of Ms. Love's apartment will

be available for anybody's computex that wants to sce ik,

LM

Jqust like they should be able to come downstairs and look at

5

4t. ‘There is no difference, other than it puts a burden on
the clexk to do it the way Your Heonor is suggesting, ox not
suggesting, but the way option one would be, if it is pub-
lished it still read only for everybody, sure, they can

print it out, but they just get to see 1t, every person in

L=+ IR B RT:

the city of Charlottesville could show up at the courthouse,
10 everybody in the gtate of Virginia could show up at the

11 | courthouse, and they could look at it. This ﬁay they don't
12 | have to come to the courthouse to do exactly what they could
13 jdo at the courthouge, which is listen to the video oxr the
14- audlo tape, lock a2t the pictures, they lock at these, they
15 Jlisten to these somewhere else. 2and the remedy for that is
16 jif there's a new txial you imstruct them not to do that.

17 [Just like you do, den't.read the newspaper, don't go on the
18 linternet, don't do this, don't do that. That's the remedy
.15 for the hizpotheti_cal that you're not even supposed to con-
20 ;t-..ider. So all that we are eaying ie that if we Ao it the
21 (route that has the least impact on the clerk's office we re-
22 .a.lly aren't doing anything differently, we're just making
23 (Qthe place of viewing different, because everybody could come
24 Jlook at it, because it's a public record. Wiy a'.mpo_se that

25 {burden on Ms. Dugger's staff, on the limited space they have
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down there, on the litﬁited staff they have down there, when
people could just, if they're that curious, look at it in'
their own home, watch it om TV, have the presé report about
it in print or on TV, they can all just do it without having
to come to the clexk's office to do it., That's the only re-
al difference, in making it go viral and having this whole—
whole---evexybody's wor;:ie.d about it getting out there, be-

cauge the trials over, he's been conovicted. Now there'’s
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some post trial motions, new there's a gentencing, but eve-
10 Jzything that’s going to happen from his point forward is go-
11 fing to be decided by you or the justices up the way. And
12 {then if we have a mew trail thexe are waye that the Court
13 | deals with that, and every cape saysz you don't consider the
14 Jhypothetical of a new trial, because it'g---otherwise

15 |[there'd be no way to évei- allow amy evidence out, because
16 [evexy case is subject to (inaudible - someone coughed).

17 THRE COURT: Well,' do you want addresa the issue,
18 }in terms of-~-xight now you're not requesting the accessz to

19 jthe HIPAA covered (sic) report?
20 MR. YATES: No, mo.. You know, if somebody else

21 Jwants to do that, that's fine, or if it becomes an lssue
22 |where it's worth it to dxill down into that, fine, we'll do
."23' tbhat another day. What Mr. Chapwman did was make a rough
24 lYout, okay, and we can live with this zough cut, we don't

25 [need the autopsy photos, in the photos---in some of the
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